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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of October, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12703
V.

PETER F. ESPCSI TO

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed froman oral ruling
Adm ni strative Law Judge Jimy N. Cof f man nmade on Septenber 11,
1992, in a case the parties had settled just m nutes before a
heari ng was convened on respondent's appeal from an energency
order of revocation issued by the Adnministrator.' Specifically,

the Adm nistrator contends that the |law judge, after calling the

'The respondent has filed a reply in opposition to the
appeal .
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hearing to order so that the ternms of the settlement could be
stated for the record, erred in granting an opposed, off-the-
record request to the effect that the case be converted to one
bearing a "John Doe" designation rather than one reflecting
respondent's actual nanme.’ Because we conclude that the issue of
anonymty was not properly before, and therefore should not have
been addressed by, the law judge, we will grant the appeal and
reverse the law judge's ruling.?’

Al though it appears fromthe briefs that prior to the
hearing the | aw judge participated informally to sone degree in
the parties' efforts to negotiate a settlenent, and that the
I ssue of anonymty was di scussed, the adm nistrative record
contai ns no request by the respondent for such treatnent, no
di scussion of the parties' respective positions on the matter,
and no exposition by the | aw judge of his reasons for deciding to
gi ve the case "John Doe" status despite his know edge that the
Adm ni strator objected to such treatnent. Moreover, there is no
suggestion in the record that the settlenent agreenent the

parties reached was in any way tied to a change by the Board in

’A copy of the hearing transcript is attached.

‘Cur order will also reflect the disnissal of the
respondent’'s appeal, as the | aw judge neglected to dismss it on
| earni ng that the case had been resol ved w thout necessity for an
evidentiary hearing. Nevertheless, to the extent the | aw judge's
recitation of at |east sone of the details of the parties
settlenment and his coments on the record can be viewed as a
recognition that no further action by the Board with respect to
the respondent's appeal was anticipated, we have treated the | aw
judge's ruling as the functional equivalent of a final, and thus
appeal abl e, order.
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the caption of the case or that, when the parties announced their
consensual resolution, there renmai ned between them any point of
contention requiring the | aw judge's involvenent. |n our
j udgnent, two conclusions inevitably flow fromthese
ci rcunst ances.

The first is that the law judge's ruling on anonymty
exceeded the scope of his authority. The fact of the settl enent
establ i shed that the respondent no | onger desired to pursue his

appeal to the Board fromthe Administrator's revocation order."*

‘I'n his order, as anended, the Admi nistrator alleged, anong
ot her things, that the respondent had viol ated sections 91.13(a),
91.105(a), and 67.20(a)(1) of the Federal Aviation Regul ations
(FAR, 14 CF. R Parts 91 and 67), and that he was not eligible to
hold an airline transport pilot certificate under FAR section
61. 151(b). The basis for these charges were the foll ow ng
al | egati ons:

"2. During the summer of 1988 through the fall of
1989, you provided flight instruction to [a femal e]
student pilot....

3. During said tine, you engaged in various sexual
acts with [the student pilot] while operating an
aircraft on nunerous flights.

4. During certain of said flights, you failed to
remain at the controls of the aircraft during
oper ati on.
* * * *
6. On August 9, 1991, you were convicted...of six
counts of Rape and Abuse of a Child, no force.

7. On Novenber 29, 1991, you made application for an
ai rman nedi cal certificate.

8. On said application, you listed as explanation for
a history of conviction(s) "lIndessent (sic) assault-9
Aug 1991."

9. Said statenent was fraudulent or intentionally
false in that you had been convicted of Rape and Abuse
of a Child, no force.™
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Consequently, the only order the | aw judge had authority to issue
was one di sm ssing the appeal, thereby effectively term nating
the proceeding. See note 3, supra. The second conclusion is
that since the parties did not raise or litigate the question on
the record before the law judge, it would be inappropriate for
the Board to attenpt to determ ne whether the respondent should
be accorded anonymty in this proceeding, for such determ nations
shoul d not be made in the first instance at the appeal stage.?®

ACCORDI NG&Y, I T I'S ORDERED THAT:

1. The Admnistrator's appeal is granted,

2. The Septenber Il, 1992 ruling of the |law judge granting
respondent anonymty is reversed, and

3. The respondent's appeal in Docket SE-12703 is dism ssed.
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

The order revoked respondent's airline transport pilot, flight
i nstructor and second class nedi cal certificates.

W neverthel ess note, in this connection, the
Adm nistrator's essentially correct contention that, for the nost
part, all of the cases we have deci ded under a pseudonym i nvol ved
medi cal disqualifications. He submts that he "agrees that the
public interest is not served by publishing the nanmes of
i ndi viduals who suffer from nedi cal conditions which disqualify
themfromcertification. However, the public interest is served
by publishing the nanmes of individuals who violate the Federal
Avi ation Regul ations. An obvious deterrent effect is gained."
Appeal Brief at unnunbered pages 5-6



